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In the Court of Appeals of the District of Columbia. 


No. 2703. 

» 

Mahlon Groo, Appellant, 
vs. 

Charlotte Anita Whitney. 


a Supreme Court of the District of Columbia. 

Equity. No. 31570. 

Charlotte Anita Whitney, Plaintiff, 

vs. 

Mahlon Groo, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit. 

I BUI. 

Filed January 28, 1913. 


In the Supreme Court of the District of Columbia, Holding an 

Equity Court for said District. 

Equity. No. 31570. 


Charlotte Anita Whitney, Plaintiff, 

vs. 

Mahlon Groo, Defendant. 


To the Honorable Justice of the Supreme Court of the District of 
Columbia, holding a Special Term for Equity Court: 

The bill of complaint of the above named plaintiff, respectfully 


shows as follows: . ., * 

1. The plaintiff is a citizen of the United States and a resident of 

Oakland, in the State of California, and she brings this suit in her 
own right, for the specific enforcement of the contract hereinafter 

more specifically referred to. 
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2 That the defendant is also a citizen of the United States and a 
resident of the City of Washington, District of Columbia, and is sued 
in his own right in respect of said contract, hereinafter fully set 

forth 

3. That on the twentieth day of November, 1912, and for a long 
time prior thereto, plaintiff was seized and possessed in fee simple, 
and in her own right, and free and clear of all and every kind of 
encumbrance of a certain piece or parcel of land, known and de¬ 
scribed as and being all of lot fourteen in square numbered seven 
hundred and twenty eight, in the City of Washington, District of 
Columbia, said lot containing five thousand five hundred and ten 
square feet; and the plaintiff being the owner thereof, and 
2 the defendant Mahlon Groo being desirous to purchase the 
same, the plaintiff and the said Mahlon Groo, did on the 
said twentieth day of November, 1912 enter into a contract in writ¬ 
ing with each other, wherein the plaintiff agreed to sell, and the said 
defendant agreed to buy the aforesaid lands and premises, according 
to the terms and conditions of said contract, which was as follows: 


“Washington, D. C., Nov. 20, 1912. 

Received of Mahlon Groo, a deposit of Five hundred dollars to be 
applied as part payment in purchase of Lot fourteen (14) Square 
Seven hundred P and twenty eight (728) with the improvement 
thereon, known as No. — Containing 5510 square feet, in City of 

Washington, District of Columbia. 

Price of property Fifteen thousand ($15,000) Dolors. Sold on 
the following terms: Subject to Trust of Eleven ($11,000) Thou 
sand Dollars, bearing interest at rate of 5% per centum per annum, 
said note to be payable on or before two years from date of note and 
interest to be payable semi-annually, balance of Four thousand 
($4 000.0-) Dollars to be paid in cash. 

V This offer is made with the provision that the owner dedicate for 
alley purposes, without cost to the purchaser, that small strip of land 
between the back of lot 14 and brick stable and from present public 
alley to the North line of said lot 14 in square 728. Sale made sub- 

^Propert^soltTas a good title, or deposit to be returned and the sale 
declared off; provided, however, that if upon examination the title 
should be found not to be a good title, and the imperfection is not 
" removed by the owner so that the same shall be a good title within 
the time herein specified for settlement to be made, the cost of such 
examination shallTe paid by the owner. Should title upon exami¬ 
nation be found to be not good, owner shall not be liable for any 
damages caused thereby, nor shall Agent be liable for said damages 
or cost of examination of title. Examination of title (except as 
hereinbefore specified) conveyancing, recording, etc., at the cost ot 

^Taxes interest, rents, and insurance to be adjusted by calculation 
to date of transfer. Taxes and assessments, whether levied or not, 
for special improvements already made to be paid by owner. 
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Purchaser is required and agrees to make full settlement in accord¬ 
ance with the above terms of sale within 30 days from date of ap¬ 
proval by owner, as indicated hereon. If purchaser fails to m 
full settlement within the time herein specified, the deposit shal 
thereby be forfeited. In the event of forfeiture of deposit, the pur¬ 
chaser is not relieved from obligation to comply with the terms of 
sale. The owner to execute the usual special warranty deed. 

Owner to pay Norman & Robinson, Inc. three (3) per cent com¬ 
mission on sale. In event of failure of sale through the title Prov¬ 
ing not to be good, then the same commission shall be paid by the 
owner to the said Norman & Robinson, Inc. 

3 If the deposit is forfeited the owner hereby agrees that one- 

half (Vi) of the amount so forfeited shall be paid to Norman 
& Robinson, Inc., as compensation for its services. 

Should the owner refuse to approve this contract within fifteen 
days from date, said deposit shall be returned to the intended pur- 

chaser. ^' * 3 

Made in duplicate: NORMAN & ROBINSON, INC., 

Bv--, President, 

-, Secretary, 


/ 

Agent for 


Owner. 


Approved by 

MAHLON GROO, Purchaser. 

Approved 11/22/12, 191-. _ „ 

CHARLOTTE ANITA WHITNEY, Owner. 

4. That said contract as aforesaid was duly approved and signed 
by the parties thereto, the plaintiff and the defendant, by the twenty 
second day of November, 1912. and from that date and up to the 
present time plaintiff has always been ready and willing to do and 
perform each and every act of her required under and by the terms 
of said contract, and the performance of said contnwt has only 
been prevented bv the failure and refusal on the part of the defend¬ 
ant to conform thereto, and carry out the provisions thereof, on his 
part That the refusal on the part of the defendant to perform aid 
contract on his part was only because of a certain pretended defect 
in the title to said lands and premises in the plaintiff, as will here¬ 
inafter appear more fully, and for no other reason as far as plaintiff 
has beenad vised or informed. That it so appears that said lands 
and premises, among other property both real and personal, were 
devised by Sue Virginia Field, in and by her last will and testa¬ 
ment. dated July 1 1899, probated November 0 1901, and recorded 
in Will Book 52, at folio 118, of the records of the 
the District of Columbia, to her sister Sarah b. Condit-Smith, a. to a 
two thirds interest therein for life, and at the death of the 
4 said Sarah S. Condit-Smith, said two thirds .interest in said 
lands and premises were by said testator devised to Marjr . 
Whitney, her sister, for life, with remainder as to said two thirds 
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interest in fee to the children of said Mary L. Whitney, as tenants 
in common; and said testator devised the remaining one third inter¬ 
est in said lands and premises, to plaintiff, her niece, Charlotte Anita 
Whitney. That said Mary L. Whitney, tenant for life, as to said 
two thirds interest, as before stated, is a widow, now unmarried, and 
is more than seventy years of age, and is beyond the period of 
procreation. That heretofore, and prior to the making of said con¬ 
tract sued on in this case, the said Mary L. Whitney, together with 
each and everv of her children, who are as follows: Mary Whitney 
Henry, Isabelle Violet Whitney, George Searingen Whitney, 
Stephanie Whitney Cunningham, and Ethel W hitney Allen, by 
their deed, dulv recorded in Liber 3380 folio 466 et seq., of .the 
Land Records of the District of Columbia, said deed being duly re¬ 
corded as aforesaid January 13 1911, conveyed said lands and prem- 
ises to the plaintiff, Charlotte Anita Whitney. That said Isabella 
Violet Whitney and George Sewaringen Whitney, were at the time 
of the making of said deed unmarried, and said Mary Whitney 
Henrv, Stephanie Whitney Cunningham, and Ethel Whitney Allen, 
were joined in the making of said deed by their husbands respect¬ 
ively,’Walter H. Henry, Seymour Cunningham, and Charles K. 
Allen. And plaintiff was advised and informed for the first time 
December 19, 1912, by a communication from Norman & Robinson, 
Incorporated, acting through its President, S. R. Norman, as the 
agent for the said defendant, that because of the possibility of future 
and other issue hereafter to be bom of said plaintiff s grantor 
5 Mary L. Whitney, widow, and now upwards of seventy years, 
as hereinbefore stated, said deed from said Mary L. Whitney 
and her children, as hereinbefore stated, did not convey to plaintiff 
the full and complete two thirds interest in said lands and premises 
vested as hereinbfore stated by said will of said Sue Virginia Field in 
said Marv L. Whitney for life with remainder to her children. • And 
defendant asserted that it was the opinion of a Title Examiner of the 
District of Columbia that it was possible that said Mary L. VN hitney, 
widow, and over seventy years of age. might hereafter give birth to 
child. That said statement of said alleged defect submitted by said 

Norman & Robinson Inc. was as follows: 

“Copv of the report of the Title Company regarding lot. 14, sq. 
728 which shows a defect in the title, as to an undivided $ interest, 
to the possibility of Mary L. Whitney having a child or children 
bom to her. subsequent to the date of the conveyance by her and 
children, to said Charlotte Anita Whitnev. Any child or children 
so bom. would be entitled to an interest in said property. 

That at the time of said communication, said agent for said de¬ 
fendant, further advised the plaintiff, and agreed that the time of 
performance under the terms of said contract might be extended 
until said alleged defect of title could be cured, provided the same 
could be done within a reasonable time, and said communication is 

as follows: 
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Dec. 19, 1912. 

Mr. James M. Green, Washington, D. C. 

Dear Sir: In reference to lot 14, in square 728 we are author¬ 
ized by Mr. Mahlon Groo to advise you that the Real Estate Title In¬ 
surance Company, report defect in title as per copy of report here¬ 
with enclosed. Mr. Groo is ready to make settlement in accordance 
with terms of agreement when defect in title has been cured, pro¬ 
vided the same can be done within a reasonable length of time. 
Please call me as soon as you return to the City. 

Yours very truly, 

NORMAN & ROBINSON, INC., 
ByS. R. NORMAN, President.” 

That said James M. Green to whom said communication 
6 was addressed was the authorized agent of the plaintiff, in 
said matter 

That thereupon plaintiff by and through her authorized agents 
and attorneys, declared to the defendant, and to his duly authorized 
agent and attorneys, having for him the charge of said matter, in 
respect of said contract, that said alleged defect did not in fact exist; 
that as matter of fact said Mary L. Whitney was seventy years of 
age and upwards, that she had been a widow for more than twenty 
years; that she was as matter of fact beyond the period of procrea¬ 
tion, and was beyond the possibility of hereafter giving birth to 
child. That thereupon plaintiff, by her said agents and attorneys 
offered to furnish to the said defendant sufficient evidence bv affi¬ 
davit to be recorded with the deed of conveyance from the plaintiff 
to the defendant of competent, able, and reputable physicians, show¬ 
ing and establishing the fact as above stated. And plaintiff denied 
that said title was for the reason as hereinbefore stated or for any rea¬ 
son defective or not good, and urged upon the defendant to take and 
accept said title and consummate said sale. Furthermore, in order 
to bring about a consummation of said sale, although denying that 
she was under any legal obligation so to do, plaintiff offered to take 
all necessary proceedings under section 100 of the Code of Laws of 
the District of Columbia, if in the opinion of defendant such, pro¬ 
ceedings would meet the said pretended objection; and also plaintiff 
further offered to give in further assurance, although under no legal 
obligation so to do, a special warranty deed, reciting that said Mary 
L Whitney was seventy vears of age, that she had been for twenty 
years a widow, and is now beyond the possibility of issue and said 
offer was conveyed to the agent, and to the attorney of the said 

7 ^Pkintiff further states that, notwithstanding the facts as 
hereinbefore stated, and the further fact that said plaintiffs 
title is a good and sufficient title; and notwithstanding the reason¬ 
able offer of the plaintiff to make such further assurances as herein¬ 
before set forth, yet the said defendant, for no other reason than. as 
hereinbefore set forth, insisted that said plaintiff was unable to give 
a good and sufficient title because and because only of the said possi¬ 
bility of issue as hereinbefore set forth, and thereupon defendant 
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did, through his said agent, on January 4th 1913, pending negotia- I 
tions between the parties, as hereinbefore set forth, and while plain 
tiff was still; make efforts under the permission and extension o 
time as authorized bv the said defendant as set forth in the letter I 
of his said agent of December 19, 1912, hereinbefore fully set forth, 
to meet defendant’s objection as to said pretended defect in said ti , 
peremptorily declared that he refused to consummate said sale tor 
the said reason as hereinbefore fully set forth, and his letter to that 
effect of January 7, 1913, is as follows: <iJaQ ? 1Q13 

Mr. James M. Green, Washington, D. C. 

Dear Sir: Referring to deposit of $500 made by M a £ lon 0 ^ r °°’ 
upon lot 14 in square 728 under date of Nov 20, 1912 On ac¬ 
count of the owner, Miss Charlotte A. Whitney, being unable to de¬ 
liver good and satisfactory title to said lot within the time specified < 
in the contract, we are directed by Mr. Groo to demand immediate 

return of his deposit of $500. omro ™m- 

The terms of the contract require a payment to us of ^° com 

mission to which we are legally entitled, however, on account of con¬ 
ditions that now exist in this transacdion we are wiUing Y a^ | 
a compromise settlement of $300, provided litigation to collect the 
same is not made necessary, in which case we would expect fu 
commission. 

Yours very truly, NQRMAN & ROBINSON, INC., 

ByS. R. NORMAN, Premd-ent.” 

ft That thereupon, upon receipt of said letter plaintiff did 

not abandon her rights under said contract, but insisted upon 
the enforcement thereof, and repeated her declarations and offers 
hereinbefore fully set forth and offered on her partin eve^way o 
keep and perform each and every condition of her req in red unde 
and*bv said contract and the terms thereof, and she did by her agent 
as well as bv her attornev communicate said facts to said defendant, 
and did direct her said agent to communicate in writing with said 

defendant’s agent as follows: “January 11, 1913. 

Messrs. Norman & Robinson. Inc., Southern Building. City 

Gentlemen: In further reply to your letter of Januan' 7 1913, 
have to say I am notified by telegram from the owner of’lot 
1 728 she can give an absolutely clear title to the property and in- 
Sts upon your principal completing the transaction a* begun under 
the contract of sale of the property dated November 20, 1912, up 
which you made a deposit of $500, for the purchaser, Mr. Mahlon 

^ r ? 0 ' • ^\fioo r A Whitnev owner of the lot not to ac- 

XL\hX»ii of woo on , 00 .™. 

° f Mra M^Tl Whitney, as to whose interest the Title Company 
d£'thesis a defect in the title, is a widow, 70 years of age and 
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therefore it is not possible that she can have issue. This defect, 
therefore, does not prevent the title, which is otherwise good in all 
respects from being a good title. We are willing to furnish an affi¬ 
davit of the lady herself as to her age and the fact that it is not pos¬ 
sible for her, even if she should marry, to have any additional chil¬ 
dren. This could be filed of record in the Court here. In addition, 
the contract of sale requires a special warranty deed to be given, and 
Miss Whitney, the owner of the lot is prepared to incorporate in the 
special warranty a warranty to the effect that Mrs. Whitney is a 
widow, 70 years of age, and that the seller specially warrants, with 
respect to the possibility of Mrs. Whitney having any issue, and to 
indemnify the purchaser against loss therefrom. 

We do, however, insist upon the fact that we are able to give a 
good title, and that a court of equity would require the contract to be 
specifically performed. 

I will be glad to hear from you regarding this matter. 

Yours very truly, JAMES M. GREEN.” 

That thereupon defendant declined on his part to carry out the 
said contract on the grounds hereinbefore stated, and none other, 

. and demanded the return of the said deposit money of $500. 
9 and has threatened to bring suit therefor, as will appear by 
his letter through his attorney as follows: 

“January 16, 1913. 

Mr. James M. Green. 

Dear Sir: Mr. Mahlon Groo has a claim against you for the sum 
of $500.00 the same being amount of deposit made on the purchase 
price of property located on First Street, N. E. near A, and I have 
been retained as counsel for Mr. Groo to bring suit unless the amount 
of deposit is paid Monday Jan. 20. 

The contract of sale provided for delivery of a deed to the prop¬ 
erty, conveying good title from the owner to Mr. Groo. It appears 
that the owner has not been able to do that, and, therefore, Mr. Groo 
desires return of his deposit, and I, therefore, as his attorney, hereby 
make demand for same. 

Yours very truly, WALTER C. BALDERSON.” 

That plaintiff has not returned said deposit, and has declined so 
to do, and retains and holds the same under the terms of said con¬ 
tract, and does not intend to return the same, even under the threat 
of said litigation, unless ordered so to do by the Court having juris¬ 
diction of the subject matter thereof. 

5. Plaintiff says that as herein set forth she has at all times ten¬ 
dered herself ready and willing to perform all the things and condi¬ 
tions required of her to be performed, and has called upon the de¬ 
fendant to keep his contract of purchase, but the said defendant re¬ 
fused and still refuses to do anything which he agreed to do, to make 
payment of the balance due upon the cash payment, and to execute 
his promissory note, and his deed of trust securing the same, as pro- 
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vided in and by the terms of said contract, and still refuses to cany ; 
out his said contract, although demand has been made upon him. 
Wherefore the premises considered, plaintiff prays as follows: 

1 That process may issue out of this Honorable Court to the 
defendant requiring him to answer the exigencies of this 

10 k 2 . That the plaintiff be adjudged and decreed to be en¬ 
titled to a specific performance of the contract herein set forth, an 
that defendant be required on complainant tendering him a good 
and proper deed of conveyance from complainant to said defendant 
of the fee simple title to said property described in the aforesaid con¬ 
tract of sale together with a dedication for alley purposes of the strip 
of land as shown by said contract, to do and perform the acts and 
things required by said contract of sale to be done and performed by 
defendant, and to pay to plaintiff said sum of Four thousand dollar 
less said credit of Five hundred Dollars, with interest from the 16 
dav of January 1913; and to deliver to plaintiff his promissory note 
and his deed of trust securing the same upon said real estate in and 
for the sum of Eleven Thousand Dollars, with interest at the rate of 
five per centum per annum, interest payable semi annually. 

3 That said defendant be restrained and enjoined, pendente lite, 
and permanently from bringing suit against her or against her rep¬ 
resentatives, for the return of said deposit of $o00.-0. 

4 For such other and further relief, as the nature of the case 

may require, and as to the Court may seem meet and proper. 

TVu> rlpfpndant to this bill is Mahlon Groo. 

The defendant qjj ARL0TTE anita WHITNEY, Plaintiff. 

KAPPLER & MERILLAT, 

MASON N. RICHARDSON, 

Attorneys for Plaintiff. 

District of Columbia, To wit : 

11 Before me personally appeared, Charles H. Merillat who 

being first duly sworn deposes and says: That he has been 
duly authorized to bring this suit, and that he is agent and attorney 

f °That the facts stated in said bill, are true, and that the facts. 
«ui on information and H*!MERILLAT. 

Subscribed and sworn to before me im 

[seal.] Notary Public. 

Answer. 


For answer 
lows: 


Filed August 1, 1913. 

****** 

to the Bill of Complaint, the defendant states as fol- 
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1 & 2. He admits the respective statements contained in the first 

and second paragraphs of said bill. 

3. He admits the execution of the contract in the third paragraph 
of said bill mentioned. He neither admits nor denies the rest of 
said paragraph, but calls for strict proof thereof. 

4. As to the fourth paragraph of said bill, the defendant an¬ 


swering says: T 

He has no knowledge as to the age or widowhood of Mrs. Mary L. 
Whitney, the life-tenant in said bill mentioned, nor as to whether or 
not she is beyond the period of procreation. 

As to whether or not such period has passed, he respectfully sub¬ 
mits that it is not susceptible of proof, and that he ought not to be 
required to accept the title to the property involved upon the 

12 indeterminable contingency. 

He further submits that any sale of the real estate in ques¬ 
tion ought to be made under the provisions of Section One hundred 
of the Code of Law for the District of Columbia, and that without 
full compliance with such provisions no marketable title to said 

property can be conveyed. • , 

He neither admits nor denies the parts of said fourth paragraph 
not hereinbefore answered, but calls for strict proof thereof. 

5. The defendant refers to the preceding paragraph of this an¬ 
swer as a sufficient answer to the fifth paragraph of said bill. 

a tit n\f npnn 


WM. M. LEWIN, 

WALTER C. BALDERSTON, 

Attorneys for Defendant. 


District of Columbia, To wit: 

I do solemnly swear that I have read the annexed answer by me 
subscribed and know the contents thereof; and that the statements 
of fact therein made as upon personal knowledge are true, and those 
made as upon information and belief, I believe to be true. 

^ MAHLON GROO. 


Subscribed and sworn to before me in 
of August, A. D. 1913. 

Witness my hand and notarial seal. 
[seal.] WM. 


said District this 1st day 

H. HOLLOWAY, 

Notary Public, D. C. 
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Replication. 

Filed August 12, 1913. 


Now comes the plaintiff in the above entitled cause and joins issue 
on the answer of the defendant filed herein. 


CHAS. H. MERILLAT, 

MASON N. RICHARDSON, 

Attorneys for Plaintiff. 
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Decree. 


Filed April 3, 1914. 

* * * * * * * 

This cause coming on to be heard on the bill and answer, the ex- 
hibits, the pleadings, the stipulation of counsel for the’ 
parties as to what testimony certain witnesses would give, and conces¬ 
sions contained in the stipulation and the arguments of counse , 
both parties having been fully heard, the Court, this 3 day of fpnj 
A D 1914, doth declare that the agreement in the plaintiff s bill 
mentioned dated the 20th day of November, 1912 ought to be spe- 
cifically performed and carried into execution, and the Court doth 
decree the same accordingly; and it is ordered that upon the plaintiff 
dulv executing and tendering to defendant a proper conveyance in 
fee ^simpie of^the lot. described in the plaintiff’s bill of complaint 
and accompanying exhibits, namely, lot 14 in square 28 m the city 
of Washington. District of Columbia, together with a dedication for 
allev purposes without cost to the purchaser of that small stnp of 
land between the back of lot 14 and bnck stable and from present 
public allev to the North line of said lot 14 in square 728 such con¬ 
veyance to' be settled by this Court in case the parties diffe.A the de¬ 
fendant shall pay to the plaintiff the sum of $3,500 forth- 
14 with, being the balance of the sum agreed to be paid as cash 
or down pavment on execution of the aforesaid conveyance, 
together with interest for the period of one year on the sum of 
$14 500 the amount of interest due to date on the—purchase price 
of said propertv, and that the defendant at the time of the payment 
of the balance of the purchase price aforesaid of $3,500 and accrued 
interest execute and deliver to the plaintiff one promissoij note for 
the remainder of the purchase price, said promissory note to be dated 
the 20th day of January, 1913, payable on or before two years from 
the aforesaid date of the note and to bear interest at the rate of live 

per centum per annum, payable semi-annually. , 

It is further ordered, adjudged and decreed by the Court that the 
defendant shall pav to the plaintiff all taxes due and payable since 
the 20th day of January, 1913, on the land described in the con¬ 
veyance herein ordered, adjudged and decreed by the Court said tax 

being at the rate of $140.50 per annum. , . , . 

It is further adjudged, ordered and decreed that the defendant 
shall pay to the plaintiff costs of suit, and that execution therefor 

shall issue as at law in favor of the plaintiff. 

In the event that defendant, on tender to him by plaintiff of a 
proper and dulv executed conveyance, shall not comply with the 
terms of this decree within fifteen days from the date hereof, it is 
further adjudged, ordered and decreed that a money decree shall be 
entered up by the Clerk of the Court against defendant in favor of 
plaintiff in the sum of $3,500, with interest thereon at the rate of five 
per centum per annum from the 20th day of January, 1913, and the 
™ costs of this suit, and that execution therefor shall issue as 

15 at kw or( j ere( j ^judged and decreed that in event of 
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default of defendant to comply with provisions of this decree Mason 
N. Richardson be and he hereby is appointed trustee for defendant 
to receive from said plaintiff the aforesaid conveyance from plaintiff, 
and that said Mason N. Richardson, as trustee, hereby is authorized, 
empowered and directed, as trustee for the defendant, Mahlon Groo, 
to execute and deliver to plaintiff, for and in behalf of and in the 
name of said defendant, Mahlon Groo, one certain promissory note 
in the sum of $11,500, payable on or before two years from the date 
of said note, namely, the 20th day of January, 1913, said note to 
bear interest at the rate of five per centum per annum, payable semi¬ 
annually, until paid, and to execute and deliver to plaintiff as 
security for said promissory note a proper purchase money mortgage 
or deed of trust in the name of the defendant, Mahlon Groo, secured 
on the property described in the plaintiff’s bill, namely lot fourteen 
(14) in square number seven hundred and twenty-eight (728), with 
the improvements thereon, in the City of Washington, District of 
Columbia, said lot containing approximately 5,510 square feet. 

It is further adjudged and ordered by the Court that jurisdiction 
of this cause be and the same hereby is retained by the Court to await 
the compliance by the defendant with this decree of for such fur¬ 
ther order by the Court as may seem necessary or proper should said 
defendant fail to comply with this decree or any part thereof within 
fifteen davs from the date hereof. 

ASHLEY M. GOULD, Justice. 

Before the signing of the above decree the defendant ob- 
16 jected thereto and upon such objection being overruled duly 
noted an exception, this 3rd day of April, 1914. 

ASHLEY M. GOULD, Justice. 

Appeal dulv noted in open Court and allowed by the court and 
supersedeas bond fixed at three thousand dollars ($3,000), this 3rd 

day of April, 1914. ASHLEY M. GOULD, Justice. 

Memoranda. 

April 25, 1914.—Bond on Appeal of defendant for $3,000 ap¬ 
proved and filed. . 

May 14. 1914.—Order extending time for settling Bill of Excep- 

^May 29, 1914.—Bill of Exceptions signed by Gould, J., and filed. 

Assignment of Errors. 

Filed May 29, 1914. 

******* 

The defendant, assigning error in the decree in this case, respect¬ 
fully submits that in and by said decree the Court committed the 

following errors: 
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1. In holding that Mary L. Whitney, a living woman, has passed 

the age of child-bearing. ., T ± 

2. In holding that the incapacity of said Mary L. \\ hitney to give 

birth to a child may be shown by her testimony alone. 

17 3. In overruling the defendant’s motion to dismiss the 

plaintiff’s bill. w c BALDERS TON, 

WM. M. LEWIN, 

Attorneys for Defendant. 

Designation of Record. 

Filed May 29, 1914. 

♦ * * * * * * 

The Clerk will please prepare the record for appeal in this case to 
the Court of Appeals of the District of Columbia, as follows: 

1. The original bill. 

2. The answer. 

3. The replication. . „ , . .. nnA 

4. The decree, with Court’s notation of objection, exception and 

^Vemo.: Bill of Exceptions signed and filed. 

6. Assignment of errors. , , 

7. The fact as to filing bond, approval thereof and date. 

8 Extension of time for settling bill of exceptions. 

® : Thi? designati0n ' W. C. BALDERSTON, 

WM. M. LEWIN, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, 88: 

I John R, Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
17 both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
Dart of this transcript, in cause No. 31570 In Equity, wherein Char- 
totte Anita Whitnev is Plaintiff and Mahlon Groo is Defendant, as 
the same remains upon the files and of record in said Court 

In testimony whereof, I hereunto subscribe by name and affix the 
seal of said Court, at the City of Washington, in said District, this 

8th day of June, 1914. 

TSeal Supreme Court of the District of Columbia. 1 
L JOHN R. YOUNG, Clerk. 
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19 Filed May 29, 1914. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

Equity. No. 31570. 

Charlotte Anita Whitney, Plaintiff, 

vs. 

Mahlon Groo, Defendant. 

Be it remembered : That this cause came on for hearing before Mr. 
Justice Gould, holding the Equity Court: 

Wherefore the plaintiff gave in evidence the following stipulation, 
duly signed by counsel for the respective parties: 

Stipulation of Counsel. 

It is hereby stipulated by and between counsel for plaintiff and 
defendant, respectively, that the following statement would be tes¬ 
tified to by Mary L. Whitney, if called as a witness for the plaintiff 

in this case: . 

That her name is Marv L. Whitney, and she resides in the City 
of Oakland, in the State of California. That the witness is the 
plaintiff’s mother, and Sue Virginia Field, and Sarah Condit-Smith. 
mentioned in the bill of complaint, were sisters of the witness. That 
said Sue Virginia Field, the plaintiff’s aunt, died on or about August 
24 A. D. 1901, and Sarah ConditrSmith died on or about June 7. 
A. D. 1908. That the plaintiff is the same Charlotte Anita Whitney 
mentioned in the last will and testament of said Sue Virginia Field. 
That the witness is now seventy-four years of age, and is a 

20 widow, her husband, George E. Whitney, having died on or 
about April 25, A. D. 1893, and she not having married since 

his death. That during her said husband’s lifetime, she bore the 
following children: Marv Whitney Henry, Isabella Violet Whitney, 
George Swearingen Whitney, Stephanie Whitney Cunningham, 
Ethel Whitnev Allen, Charlotte Anita Whitney, the plaintiff, and 
Cecil, who died in infancv A. D. 1887, and that they (except said 
Cecil who is not mentioned) are the same persons, respectively, as 
those mentioned in a deed dated December 8 A. D. 1909, and duly 
recorded Januarv 13, A. D. 1911, among the Land Records of said 
District of Columbia, in Liber No. 3380 at folio 466, et seq., and who 
united with the witness in and bv said deed in conveying to the 
plaintiff their respective interests in the land therein, and in said 
bill of complaint, mentioned, being original lot numbered fourteen 
(14) in Square numbered seven hundred and twenty-eight (7-8) in 
the Citv of Washington, in said District, and that at the time of the 
execution of said deed, her said children, Isabella Y'iolet Whitney 
and George Swearingen Whitney were unmarried, and Walter H. 
Henry, Seymour Cunningham, and Charles K. Allen, mentioned m 
said deed, were, and are, the husbands of her said daughters, Mary 
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Whitnev Henry, Stephanie Whitney Cunningham, and Ethel Whit¬ 
ney Allen, respectively. That the witness is familiar with said ong- 
inal lot fourteen in said square seven hundred and twenty-eight, 
being the propertv involved in these proceedings. That said prop¬ 
erty has been in the open, continuous, notorious, exclusive 
and adverse possession of said Sue Virginia Field, and those 
under whom she claimed, for more than thirty years pnor to her 
death. That the plaintiff is now in possession of said property, 
under and bv virtue of the last will and testament of said hue 
21 Virginia Field, and said deed. That the witness has been 
married but once, and at no time has had any other child, 
or issue, other than as hereinbefore mentioned. That the witness 
has not given birth to a child, nor has she been pregnant, for more 
than twenty-seven years last past. That twenty-seven years ago, the 
witness had completed and entirely passed through that period of 
her life commonly called in women “menapause or the change ol 
life” and she has not at any time thereafter, that is to say, tor 
twenty seven years, suffered a revisitation in any degree or manner 
whatsoever of what is commonly known in women as menstrua¬ 
tion”, and during said period of time she has had no evidence or 
manifestation thereof in any degree or manner whatsoever. And it 
is further agreed, and it is hereby stipulated, that the aforegoing rta e- 
ment shall be taken and had for, and only for, all intents and pur¬ 
poses as if the said Man* L. Whitney had been called as a witn^ 
and sworn for and on behalf of the plaintiff and had testified to the 
aforegoing statement, subject, nevertheless, to all proper objections 
by the defendant, with the right to move to strike put, on the 
ground of incompotency, inadmissibility, irrelevancy, or insufficiency 

of said statement and each part thereof. 

And it is further agreed, and it is hereby stipulated, that 

the following statement would be testified to bv Charlotte 
Anita Whitney, if called as a witness for the plaintiff. 
That she is the plaintiff in this case and is the same Char¬ 
lotte Anita Whitney mentioned in the deed duly recorded 
the Land Records of said District in Liber 3380, folio 466 et 
seq , wherein Marv L. Whitney and others are the grantors and the 
witness is the grantee. That she* is now in possession of^ said land 
and premises in said deed mentioned, and, subject to the future 
birth of a child to Marv L. Whitney, claims to own. and does 
22 own the same bv virtue of said deed and the last will and 
testament of Sue'Virginia Field, who was the aunt of witness, 
and who is now dead. That the contract sued on in the hill of com¬ 
plaint in this case filed is the genuine contract between the parties 
to this cause, and that the plaintiff is now and at all times since the 
execution thereof, has been ready and willing, to the extent of the 
validity and completeness of her title to said land and. premises, to 
do and perform each and every act required of her under said con¬ 
tract That the defendant has refused, on his part, to perform said 
contract, and his sole reason for such refusal was claimed by him to 
be that the plaintiff’s title to an undivided two thirds (S) part of said 
land and premises is, as he claimed, liable to be materially and in- 
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juriously affected, and her interest therein substantially diminished, 
by the birth hereafter of issue of said Mary L. Whitney,. and that one 
of the standard title-examining companies of said District had exam¬ 
ined the title to said land and premises for the defendant, in con¬ 
nection with the purchase thereof under said contract, and had re¬ 
ported adversely to said title because of the possibility of the birth of 

such issue. . , , . . A . 

And it is further agreed, and it is hereby stipulated, that the afore¬ 
going statement shall be taken and had for, and only for, all intents 
and purposes as if the said Charlotte Anita Whitney had been 
called as a witness and sworn for and on behalf of the plaintiff, and 
had testified to the next aforegoing statement, subject nevertheless, 
to all proper objections by the defendant, with the right to move to 
strike out, on the ground of incompetency, inadmissibility irrele¬ 
vancy, or insufficiency of said statement and each part 
23 thereof. And it is further agreed and it is hereby stipulated, 
that the said Sue Virginia Field died seized and possessed of 
a good and valid fee simple title in and to said land and premis^, to 
wit- said original lot 14 in square 728, in said City of W ashington, 
District of Columbia. That said last will and testament of said Sue 
Virginia Field was dulv admitted to probate and record as a will of 
both real and personal estate, and is duly recorded in the office of 
said Register of Wills of said District, and that the said will is of the 

following tenor and effect: 

“I give devise and bequeath to my beloved sister, Mrs Sarah S.Con- 
dit-Smith, two thirds of my estate, real and personal of which I may 
die seized and possessed, for and during her natural life, and after 
her death the same to pass to my beloved Sister, Mrs. Mary L. Whit, 
nev of Oakland, California, for life, and to her children as tenants 
in common, their heirs and assigns, in fee simple upon her decease. 
The remaining one-third of my estate^ real and personal I give, 
devise and bequeath to my niece, Miss Charlotte Anita W hitney and 

^That, as hereinbefore appears, the said Mary L. Whitney and all 
her living children, as hereinbefore named, together with the respect¬ 
ive husbands and wives of such of said children as were married, did, 
b y a deed, in due form, being said deed hereinbefore mentioned, and 
dulv recorded among the Land Records of said District, in Liber 
3380, at folio 466, et seq., convey all their right, title and inter®* 
in and to said two-thirds (§) interest in said land and premises to 
the plaintiff, the said Charlotte Anita Whitney. It is further agreed, 
and it is hereby stipulated, that a due and formal tender has been 
made in this case of all things required to be done and performed on 
the part of the plaintiff, to the defendant, under the terms of the 
contract sued on in this case, and that said contract was 
24 signed by the plaintiff and defendant and is well and truly 
set forth in said bill of complaint in this case filed, and as 
therein' set forth shall be deemed and held to be in evidence in this 
case as well as all other averments in said bill that are admitted by 
the defendant’s answer thereto, this admission of tender, however to 
be understood as subject to defendant s claim and objection that a 
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good tender could not be made because of Mrs. Whitney’s being alive 
and, as he claimed, there still being on her part a possibility of fur¬ 
ther issue. It is further agreed, and it is hereby stipulated, that the 
defendant’s sole objection to the title to said land and premises is that 
such title is not good and marketable, because of the possibility ol 
further issue to be bom of said Mary L. Whitney, it, however, not 
being admitted by the plaintiff that there is possibility of such issue, 
and as further contended and specifically objected by defendant, 
that it is not competent nor permissible to prove that she may not in 
the future give birth to a child, who, if born, it is conceded by both 
parties, would be entitled to a substantial interest in the property in 

C °It is further agreed, and it is hereby stipulated, that the defend¬ 
ant Mahloni Grog, if called as a witness for the defendant in this 
case would testify to the following statement: That a substantial 
loan on said property was and will be necessary to be negotiated and* 
procured by him for the proper use and maintenance of said prop- 
ertv. That he made a bona fide effort to obtain such loan and was 
informed bv those approached by him for that purpose, that because 
of the possibility of such further issue such loan would not be ob¬ 
tainable. And it is further agreed, and it is hereby sUpu ated that 
the aforegoing statement of said Mahlon Groo shall be taken 
25 and had for, and only for, all intents and purposes as if the 
«aid Mahlon Groo had been called as a witness and sworn for 
and on behalf of the defendant and had testified to the aforegoing 
statement, subject, nevertheless, to all proper objections by the 
plaintiff, with the right to move to strike out, on the ground of in- 
competency, inadmissibility, irrelevancy, or insufficiency of said 

s»tflfpment or anv part or parts thereof. . 

The aforegoing stipulation contains all the evidence in the case, 
all evidence on the part of the plaintiff tending to prove that Mary 
L Whitney is past the age of child-bearing being specifically ob¬ 
jected to by the defendant as being incompetent and inadmissible, 
a^id consequently all other evidence on the part of the plaintiff being 

obiected to by tfie defendant as being irrelevant and inadmissible, 
objected 10 oy CHARLES H. MERILLAT, 

MASON N. RICHARDSON, 

Attorneys for Plaintiff. 
WM. M. LEWIN, ^ 

WALTER C. BALDERSTON, 
Attorneys for the Defendant. 

96 Whereupon the defendant duly objected to any testimony, 

or statement, and any part or parts of said stipulation in lieu 
of such testimony or statement, relating to the age of Mary L. 
Whhnev, mentioned in the bill of eomplamt, or as tending to prove 
that she has passed through, or arrived at, the period of her life 
known as “menopause”, or “the change of life , and the defendant 
duly moved to strike out all such statements, for the reasons follow¬ 
ing: 
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1. It is impossible, as a matter of law, to show that a living woman 
has passed the age of possibility of giving birth to a child. 

2. It is impossible, as a matter of fact, to show that a living woman 
has passed the age of possibility of giving birth to a child. 

3. It is contrary to public policy to admit evidence of the possi¬ 
bility of a living woman’s having passed the age of possibility of giv¬ 
ing birth to a child. 

It is contrary to public policy for the impossibility of a living 
woman’s giving birth to a child to be established solely by the testi¬ 
mony of such woman. 

Whereupon the Court overruled such objection and such motion, 
and thereupon the defendant duly excepted to such ruling of the 

Court. . 

Whereupon the parties rested; and the aforegoing is all the evi¬ 


dence in the case. 

Whereupon, upon all the evidence in the case, the defendant 
moved the Court to dismiss the bill of complaint, but the Court over¬ 
ruled such motion and passed a decree in favor of the plaintiff, to 
which ruling and action of the Court the defendant separately and 
duly excepted. All the foregoing exceptions were separately 
27 and duly reserved and were then and there separately and 
duly noted by the presiding justice upon his minutes. 

And counsel for the plaintiff now pray the Court to settle and sign 
this bill of exceptions, which is accordingly done now for then this 
29th day of May, A. D. 1914, and the same ordered of record as of 

the time of the noting thereof. T _ T . 

ASHLEY M. GOULD, Justice. 


0. K. 

CHARI.ES H. MERILLAT, 
MASON N. RICHARDSON, 

Plaintiffs Soli's. 


[Endorsed:] Filed May 29, 1914. J. R. Young, Clerk. 
Endorsed on cover: District of Columbia Supreme Court. No. 
2703. Mahlon Groo, appellant, vs. Charlotte Anita Whitney. Court 
of Appeals, District of Columbia. Filed Jun- 9, 1914. Henry W. 
Hodges, clerk. 
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n the Court of Jtppcals 

OF THE DISTRICT OF COLUMBIA 

October Term, 1914 

MAHLON GROO, 

Appellant , 

r 8. I 

CHARLOTTE ANITA WHITNEY j 

STATEMENT OF CASE. 

This is an appeal from a final decree (R., 10) grant¬ 
ing specific performance of a contract of sale of certain 
real estate in the District of Columbia, for the sum of 
#15,000 (R., 2). The contract provided that the prop¬ 
erty (R., 2) was “sold as a good title," or deposit to be 
returned and the sale declared off; provided, however, 
that if upon examination the title should be found not 
to be a good title, and the imperfection not removed 
bv the owner so that the same should be a good title 
within the time specified for settlement, the cost of such 
examination shall be paid by the owner (R., 2). 

The report of the title company (R., 4) showed a de¬ 
fect in the title as to an undivided two-third interest, 
in that there is a possibility that the life tenant, Mrs. 
Mary L. Whitney, the plaintiff's mother,'might give 
birth to a child, and that any such child would be en¬ 
titled to an interest. 





The bill avers (R., 4) that Mrs. Mary L. Whitney is 
a widow, more than seventy years of age, and beyond 
the period of procreation. The answer of the defendant 
(K. 9 1 says that lie has no knowledge as to the age or 
widowhood of Mrs. Mary L. Whitney, the life tenant, 
nor as to whether or not she is beyond the period of pro- 

creation. 

He further contends ('ll., 9) that any sale of the prop¬ 
erty ought to he made under the provisions of Section 
100 of the Code of Law of the District of Columbia. 

At the hearing it was stipulated (It., 131 that if Mrs. 
Mary L. Whitney was called as a witness she would tes¬ 
tify to the foregoing statement under the appellant s 
objection. And, moreover, that she is now seventy-four 
vears of age; that she has lieen a widow since A. I). 1893. 
That during her husband’s lifetime she bore seven chil¬ 
dren, and has not been pregnant for more than twenty- 
seven vears last past (It., 14). That twenty-seven years 
ago slie passed through “the change of life" and since 

that time she has not menstruated. ^ 

It was further stipulated (It., 14) that the plainti , 
if called, would testify, among other things, that the de¬ 
fendant refused to perform the contract for the sole rea¬ 
son, as claimed by him, that the title to an undivided 
two-thirds part of the property is liable to be substan¬ 
tially affected by tbe birth hereafter of issue to Mrs. 
Mary L Whitnev, and that oue of the standard title -ex¬ 
amining companies of said District had examined the 
title for the appellant in connection with the sale in 
question, and had reported adversely because of the pos- 

sibility of the birth of such issue. 

It is further stipulated (It., 16) that he would testify 
that a substantial loan on the property is necessary to 
be negotiated and procured by him for the proper care 
and maintenance of said property. That he had made 
a bona fide effort to obtain such loan, and was informed 


that because of the possibility of such further issue such 
loan would not be obtainable (It., 16). 

Pursuant to the stipulation the appellant duly ob¬ 
jected to and moved to strike out any statement regard¬ 
ing the age of Mrs. Mary L. Whitney, or of her having 
arrived at or passed through “the change of life, 1 on 
the ground that it is impossible, as a matter of law, or 
of fact, to show that a living woman has passed the age 
of child-bearing, and that it is contrary to public policy 
to admit evidence, or to show solely by the testimony 
of the woman herself, that it is impossible for her to give 
birth to a child. 

The court overruled the objection and the motion and 
passed a decree in favor of the plaintiff, to all of which 
the appellant duly excepted. 

ARGUMENT. 

In what seems to have been for some time the leading 
case in this country, the court declined to say that there 
was no longer a possibility of issue, although both the 
husband and the wife were over seventy-five years of 
age. 

List v. Rodney (1877), 83 Pa. St., 483, 493. 

Go wen’s Appeal, 106 Pa. St., 288, 290, 291. 

- Westhofer v. Koons, 144 Pa. St., 26, 28, 32. 

The only Federal case citing List v. Rodney approves 
it, and says: 

“In Macomb v. Miller , 9 Paige, 265, affirmed in 
26 Wend., 229, specific performance was decreed, 
but onil/ because the parties to the suit had stipu¬ 
lated upon the record, as a matter of fact , that 
the woman could not by any possibility have other 

• 

children.” 



Flora v. Andersen, 07 led., 182, 184. 

The hundred-year limit- is adopted in 
State v. Lash, 16 X. J. L., 388. 

List v. Rodney is followed and the rule applied to the 
case of u an old woman." 

Biglev v. Watson, 98 Tenn., 360. 

And the principle is regarded as sufficient to make a 

title unmarketable, in 

3 Devlin on Real Estate, 3d Ed., Sec. 1493. 

But nowhere is the 

if Maryland would hold on the grounds of public 
'X, that evidence is inadmissible to show that a hr 
ing woman is incapable of child-bearing. 

“It is not the came, but the fact that controls 

theiiu iZ^andt.csinnlefacttotcUcktnelaa, 

looks is death." 

In re Ricard’s will (1903), 97 Md., 608, 616. 


The doctrine is recognized in 


Brown v. Columbia Trust Co. (1906), 123 Ky., 

,_— "”S1 

Hill v. Spencer, 196 HI., <i5 , ‘°- 

Bowlin v. R. I- Trust Co. (1910), 31 R. I, * 

\t. S. Fidelity, etc., Co., v. Douglas Trustee 

( 58, h. n. 30; HorwiU 

Ed. (1913), p. 293. 


4 



Jee v. Audley, 1 Cox Chancery Reports, 324, 
325, 326. 

Stuart v. Cockerell, L. R., 7 Eq.., 363. 

Heaseman v. Pease, L. R., 11 Eq., 521. 

In re Sayer’s Trusts, L. R., 6 Eq., 318. 

In re Dawson, L. R. Ch. Div., 155, 163. 

A woman could not be compelled to submit to exam¬ 
ination ; therefore, her testimony, if admitted, would be 
conclusive, and the purchaser would be at her mercy. 

Ry. Co. v. Bottsford, 141 U. S., 250, 251. 

The court will sometimes direct the distribution of 
personalty, there being no question of title, but only of 
custody and management. 

Gray on Perpetuities, 2d Ed., 215 a. n., 5. 

EXPERIENCE OF MEDICAL MEN. 

Cases in which births occurred after the cessation of 
menstruation are also noted. Kennedy cites the case of 
a woman sixty-two years of age who gave birth to a 
child. She had borne twenty-two children. La Motte 
reported a case in which a woman gave birth to a child 
seven years after the menopause. 

The Practice of Obstetrics, by J. Clifton Edgav, 

Philadelphia, 1903. 

• 

The power of procreation may be said generally to run 
pari passu with menstruation, so that as long as the 
latter function continues in activity there is reason to 
infer that a woman may conceive. 

Edinburgh Med. Journal, Vol. XXVII, p. 108o. 

Therefore, the presumption that a living woman will 
not give birth to a child involves a presumption on a 




presumption: First, that she will not menstruate again, 
Secondly, that it she menstruates again, she can not 

have a child. 

Nat. Union v. Bennet, 20 App. D. C., 52 1 , 53o. 

It would seem that Congress had recognized the law 
as in accordance with the appellant’s contention, and 
had enacted Section one hundred of the Code accord- 

ingly. .. , , 

The case of Lyddall v. Weston is not in conflict, for 

no representative of the crown has the right to entc i 
upon the land to search for minerals; therefore, it rest¬ 
ed entirely with the owner to say whether or not such 
search should he made, and his possession could not be 
disturbed without his consent. 

2 Atkvns, 19. 

It is submitted tlmt the decree should be reversed and 
the hill dismissed. 

WALTER C. BALDERSTON, 

\YM. M. LEW IN, 

Attorneys for the Appellant. 





The assignments of error relied upon by the ap- 
pellant are: 

1. That the Court erred in holding that Mary 
L. Whitney, a living woman, has passed the age of 

child-bearing. 

2. That the Court erred in holding that her in¬ 
capacity to give birth to a child may be shown by 
Mary L. Whitney’s testimony alone. 







